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DETAILED ACTION 

1 . This Office Action is in response to the request for continued examination filed on 
March 26, 2008. Examiner acknowledges claims 1-3,5,8,11,1 4-1 8, and 46-48 are 
pending in this application, with claims 1-3, 5, 8, 11, 14-18, and 46-48 having been 
currently amended, and claims 4, 6, 7, 9, 10, 12, 13, and 19-45 having been cancelled. 

Continued Examination Under 37 CFR 1.114 

2. A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1 .17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on March 
26, 2008 has been entered. 

Claim Rejections - 35 USC § 102 

3. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

4. Claims 1-3, 5, 8, 11, 14-18, and 46-48 are rejected under 35 U.S.C. 102(b) as 
being anticipated by Stasz (US Patent 5311875) 



Application/Control Number: 10/763,040 Page 3 

Art Unit: 3771 

As to Claim 1, Stasz discloses a sensor comprising a flexible substrate (12), a 
flexible transducer (10), first and second electrical contacts (22 and 24), protective 
covering (14 and 16), at least one flexible lead (32). 

As to Claim 2, Stasz discloses a protective covering (14 and 16) that 
substantially covers the flexible transducer (10). 

As to Claim 3, Stasz discloses a protective covering (14 and 16) that 
substantially covers the flexible transducer (10) and the first and second contacts (22 
and 24). 

As to Claim 5, Stasz discloses the transducer to comprise resistive ink. (Column 
1, Lines 54-62). 

As to Claim 8, Stasz discloses the flexible substrate to have a first and second 
side (1 8 and 20), the first and second contacts are affixed to the first side of the 
substrate, the third contact (36) is affixed to the second side of the substrate and is in 
communication with the first electrical contact (22) and the fourth contact (34) is affixed 
to the second side of the flexible substrate and is in communication with the second 
electrical contact (24); wherein, the first and third contacts are in communication and the 
second and fourth contacts are in communication. 

As to Claim 1 1 , Stasz discloses an air inlet-covering portion. (Please see Figure 

3). 

As to Claim 14, Stasz discloses the contacts (22 and 24) are affixed to the 
mounting portion (28). 
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As to Claims 15-16, Stasz discloses the electrical value of the transducer 
changes in proportion to the flexure of the substrate and that the value increases as the 
substrate is flexed. (Please see Column 3, Lines 9-19). 

As to Claim 17, Stasz discloses the flexible substrate is made of polyimide. As 
described in applicant's specification polyimide is a non-conductive and flexible material. 
(Please see Column 3, Lines 9-19). 

As to Claim 18, Stasz discloses the sensor is placed in the nares of the patient 
and thus are positioned in the stream of moving air. 

As to Claim 46 and 47, Stasz discloses the transducer (10) is affixed to the lead 
(32). (Please see Figures 1 and 2). 

Response to Arguments 

5. Applicant's arguments filed March 26, 2008, have been fully considered but they 
are not persuasive. Applicant asserts: 1) there is "no flexible lead" structure in Stasz, 2) 
there is no first and second contact in Stasz, 3) the differences between resistive ink 
and metallized peizoelectirc film, 4) the current invention does not attach to the user's 
skin, 5) the polyvinylidene fluoride polymers only contributes to voltage due to 
temperature changes, 6) polyvinylidene fluoride polymers are different from polyimide 
polymers, and 7) Stasz does not have a one way valve. Examiner respectfully 
disagrees with Applicant's assertions. Regarding assertions 1 , prior art Stasz discloses 
the breathing sensor is flexible (Abstract). Regarding assertion 2, prior art Stasz 
discloses a first contact 22 and a second contact 24 which a placed within each nostril 
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(Figure 3). Regarding assertion 3 (related to Claim 5), as addressed in page 6 of 
Applicant's remarks, filed 2/26/08, Applicant uses the restive ink for another function 
different from that of the prior art. Applicant is advised, the fact that applicant has 
recognized another advantage which would flow naturally from following the suggestion 
of the prior art cannot be the basis for patentability when the differences would 
otherwise be obvious. See Ex parte Obiaya, 227 USPQ 58, 60 (Bd. Pat. App. & Inter. 
1985). Regarding assertion 4, the assertion of the current invention not requiring 
contact with the user's skin is a statement of intended use. Applicant is reminded, a 
recitation of the intended use of the claimed invention must result in a structural 
difference between the claimed invention and the prior art in order to patentably 
distinguish the claimed invention from the prior art. If the prior art structure is capable of 
performing the intended use, then it meets the claim. Regarding assertion 5, it is noted 
that the features upon which applicant relies (i.e., polyvinylidene fluoride polymers) are 
not recited in the rejected claim(s). Although the claims are interpreted in light of the 
specification, limitations from the specification are not read into the claims. See In re 
Van Geuns, 988 F.2d 1181, 26 USPQ2d 1057 (Fed. Cir. 1993). Regarding assertion 6, 
the instant claims only recite, "polyimide" (Claim 17). Furthermore, as recited in 
Applicant's specification Paragraph 0024, Applicant teaches "TEFLON® and 
KAPTON®" are polyimides. As known in the art, polyimides are thermoplastics as is 
polyvinylidene fluoride polymers (PVDF). In regards to Applicant's assertions of 
polyvinylidene fluoride polymers, please see assertion 5. Regarding assertion 7, the 
claim language recites "the sensor forms at least a portion of a one-way valve", this 
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recitation gives way to the possibility that the sensor is defining a portion or passageway 
for the one way valve an another structural portion is used to directed the flow within the 
valve. Applicant is reminded , although the claims are interpreted in light of the 
specification, limitations from the specification are not read into the claims. See In re 
Van Geuns, 988 F.2d 1181, 26 USPQ2d 1057 (Fed. Cir. 1993). Thus, in light of the 
aforementioned reasoning the rejection of the claims has been maintained. 



Conclusion 



Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Annette F. Dixon whose telephone number is (571) 272- 
3392. The examiner can normally be reached on Monday thru Thursday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Justine Yu can be reached on (571 ) 272-4835. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



Annette F Dixon 
Examiner 
Art Unit 3771 
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Supervisory Patent Examiner, Art Unit 3771 
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